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A /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the Revenue is directed against the order of
the Commissioner of Income Tax (Appeals) -1, Chennai, dated

21.11.2016 and pertains to assessment year 2012-13.

2. The only issue arises for consideration is disallowance of

employees contribution towards PF and ESI.
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3. We have heard the Ld. Departmental Representative and the
Ld.counsel for the assessee. It is not in dispute that employees
contribution to ESI and PF were paid before the due date for filing
the return of income under Section 139(1) of the Income-tax Act,
1961 (in short 'the Act'). The only contention of the Ld. D.R. before
this Tribunal is that the CBDT issued circular on 17.12.2015 after
the judgment of Madras High Court in CIT v. Industrial Security &
Intelligence India Pvt. Ltd. in Tax Case (Appeal) Nos,585 and 586 of
2015 dated 24.07.2015. Therefore, the circular issued by the CBDT
would prevail over the judgment of Madras High Court. We are
unable to accept the contention of the Ld. D.R. The judgment of
Madras High Court cannot be overruled by an executive order of the
CBDT. This Tribunal is of the considered opinion that the judgment
of Madras High Court can be overruled only by the judgment of
Apex Court and not by any of the executive authorities in the
country. Therefore, unless and until the judgment of Madras High
Court is overruled by Apex Court, the CBDT cannot issue any
circular contradicting the judgment of Madras High Court. In other
words, the judgment of Madras High Court would prevail over the

circular issued by CBDT. Hence, the CIT(Appeals) has rightly
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followed the judgment of Madras High Court and allowed the claim
of the assessee. Therefore, this Tribunal do not find any reason to
interfere with the order of the lower authority and accordingly the

same is confirmed.
4. In the result, the appeal filed by the Revenue is dismissed.

Order pronounced on 9™ June, 2017 at Chennai.
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